Civil Procedure Outline
Due Process Clause – 14th Amendment forbids the states from “depriving any person of life, liberty, or property, without due process of law”. Limits the places where a defendant can be required to defend a lawsuit.

Full Faith and Credit – Can get judgment anywhere and other states and the federal government need to honor that decision.

Facial/as applied dichotomy – if statute doesn’t include something necessary (on its face), whole proceeding may be void even if the necessary thing is being done anyway (it’s being applied)
Checklist:

1. Did the Constitution say it’s ok (Article III)?

2. Did Congress give power to do it (is there a statute)?

- Jurisdiction (personal and subject matter)

3. Should the court hear it?

- Other factors such as judicial economy, confusing the jury, location of evidence and witnesses, whether state or federal has the greater interest

4. Is the amount satisfied?

5. Do the Rules allow it? (Check against §1367 for 14, 19, 20, 24 when it’s diversity)
- Rule 20: Plaintiff joins everyone they can under same transaction and common question of fact/law

- Rule 14: Defendant can bring in another party, which can bring in another party…

- Rule 19: Do we need to join anyone to make this legit?

- Rule 24: Does anyone else want to join?

- Rule 13: Counter and cross-claims between the parties (some compulsory, some not) 

- Rule 42: If unrelated 13(b) permissive counterclaims get out of hand, separate the trials

- Rule 18: If you’ve made a Rule 20 or 13 claim related to the original transaction and fact/law, now add any other claims you can think of

Big ideas:
1. Judicial economy

2. Fairness and substantial justice to the parties

Jurisdiction
Personal Jurisdiction
In Personam – power over the person of the defendant
A. Notification must by made by personal service (Pennoyer, p.63)

B. States may require agency or appoint their own for people using their roads (coerced waiver of jurisdiction) (Hess v. Pawloski, p. 73)
1. Simply driving on the state’s roads is acceptance of a nonresident of appointment 
of a state agent 
2. Limited to the incident at hand 
3. Notification only necessary to the agent, who then notifies the defendant by 
registered mail

C. States may also require agency for a corporation to transact business in the state (consent theory) → corporation consents to service of process in that state
D. Civil status questions may be resolved without serving a non-resident (Pennoyer) but can’t involve getting money out of them (Kulko, p. 106)

E. As long as you’re present, you can get served for unrelated stuff (Burnham, p. 160)

F. Debt travels with you and can act like property (Harris v. Balk, p. 145)

1. Sequestration covers both attachment and garnishment

2. Garnish – take from a third party to pay another’s debt

3. If that third party is in the state and admits the debt, the debt becomes a piece of 
property that can be attached 
4. Property seized can be intangible (different from Pennoyer)
5. Cuts property loose from any predictability of where it is
6. Today we would need minimum contacts over both Harris and Balk for Epstein to 
seize the debt

In Personam – only need minimum contacts with the forum state
A. Continuous/related – continuous and systematic economic connection/corporate presence in a state is a minimal contact and sufficient to create in personam jurisdiction (International Shoe, p. 76)

1. Now jurisdiction exists not only when state has power, but ought to have power

2. Need to consider extent of contacts and benefits from the forum and burden of 
appearing in forum’s court

B. Long-arm statutes – allows for jurisdiction over a non-resident defendant who has had contacts with the state. Two part analysis:

1. Has the state provided for the jurisdiction with its long-arm statute?

2. Does the jurisdiction violate Due Process?

C. No in personam when business’ only contact with the state is by consumers bringing in its products (World-Wide Volkswagen, p. 94)

1. State long-arm statute may exceed Due Process

2. Foreseeability is not enough – need volitional behavior from the defendant to 
affiliate them with a jurisdiction

3. Brennan’s dissent: Interests of the state can outweigh those of the defendant; 
plaintiff’s contacts enough if burden on defendant not too hard; foreseeable that 
goods would move elsewhere

D. Mailing your child to California doesn’t give CA jurisdiction (Kulko, p. 106)

1. Defendant didn’t avail himself of any California benefits

2. Financial benefits from transferring his kid to her mother were happening in NY, 
not CA
E. Even if the contact with the state is a small part of your activities, if it’s continuous and related, the state has jurisdiction (Keeton v. Hustler, p. 104)

F. Type of contact can determine type of jurisdiction (Helicopteras, p.128)
1. General jurisdiction for continuous/related contacts

2. Specific jurisdiction for noncontinuous/related contacts

3. Level of corporate presence must be very high to qualify for general jurisdiction

4. Lawyers screwed up here and went for wrong type

5. Brennan’s dissent: difference between “gave rise to” and “related to”

G. Sometimes the level of contact doesn’t need to be a lot to get general jurisdiction (Perkins v. Benguet, p. 125)
1. Office where files were kept and things done on behalf of the company in Ohio → 
continuous and systematic activities → sufficient contact
2. Jurisdiction by necessity

H. If you put something into the stream of commerce, be prepared to defend anywhere it goes (Gray v. American Radiator, p. 83)
1. Consumer sales don’t count; commercial ones do

2. IL had a long-arm statute for any tortuous acts committed in the state; tort doesn’t 
happen until the injury

3. Defendants don’t need to be equally at fault but they are equally liable

I. Can escape jurisdiction with burden trapdoor (Asahi, p. 117)

1. Asserting jurisdiction over two foreign companies without anyone else in the suit is 
kind of ridiculous

2. “Fair play and substantial justice” question

3. No single rule about volitional contact with end location because court split:


a. Throwing something into the stream of commerce is no good for jurisdiction 
unless there’s volitional contact with the end location → no minimum contacts 
(O’Connor)


b. No volitional contact requirement if you toss something into the stream of 
commerce → minimum contacts (Brennan)

J. If you have minimum contacts with and can foresee litigation in another state, jurisdiction there satisfies Due Process (Burger King, p. 108)
1. Trial found that there were no misrepresentations or duress and these were 
sophisticated businessmen purposely deriving benefit from FL

 → volitional contact with forum state (FL)

 2. Minimum contacts considered in light of other factors to decide if personal 
jurisdiction satisfies “fair play and substantial justice”:


a. Burden on defendant


b. Forum state’s interest


c. Plaintiff’s interest


d. Efficiency

3. Choice-of-law clause in contract takes venue out of the equation


4. Stevens/White dissent: nothing was put into the stream of commerce and this was a 
big guy/little guy case

5. Michigan guys should have beat BK to court, but in Michigan

K. Contact based on contract with substantial connection ok under Due Process (McGee, p. 89) but not in the state where a third-party beneficiary moves (John Hancock v. Yates, handout) unless there’s other contacts (Allstate v. Hague, handout)

1. Minimum contacts can be established through a lot of little contacts so sum is 
greater than its parts
L. States can deny Full Faith and Credit if they think personal jurisdiction was asserted improperly (Hanson v. Denckla, p. 90)

1. Not getting jurisdiction over an indispensable party → no suit

2. Florida said jurisdiction over bank was sufficient because it maintained its 
fiduciary relationship with a Florida resident (BK or McGee)

M. Class actions can choose from lots of venues but all the class members are still bound by the decision (Phillips Petroleum v. Shutts, p. 699)
1. Problem: State doesn’t have jurisdiction over the plaintiffs not in that state 

2. Court: no problem, class representation is an exception to the rule that one isn’t 
bound by in personam jurisdiction
3. And, by the way, we’re going to apply a various states’ law to the subclasses we’re 
about to create

N. Each state determines its own choice of law rules, for better or worse (Alaska Packers, handout), (Allstate v. Hague, handout), (Sun Oil, handout)
1. State must have adequate contacts to apply forum law; otherwise, it violates Due 
Process (Dick)
O. General jurisdiction may be enough to get into a jurisdiction BUT then the choice of law has a higher threshold; specific jurisdiction is enough to get both jurisdiction and apply state law (discussion relating to Sun Oil)
1. Hague is the only SC case to take general jurisdiction and say it’s enough for the 
forum state to apply its own law
In Rem – whole proceeding about figuring out who owns a particular thing

A. Notification may be by substituted service of publication if the property has been brought under the control of the court (Pennoyer)
B. No in rem jurisdiction is present over property that simply might add to an estate in the state; residency of deceased owner of that property doesn’t matter either (Hanson v. Denckla, p. 90)
1. Violates Due Process

2. Bank never availed itself of benefits of forum state

3. Any decision rendered without the indispensable party is void under FL law
C. Check out interpleader (§1335), which is basically an in rem proceeding

D. Also check out Rule 22, interpleader
Quasi-in-rem – take property and treat it as a substitute for the person, up to the value of the property

A. Jurisdictional attachment of the property must be prior to judgment to ensure that the state has jurisdiction over the defendant (Pennoyer)

B. Debt (intangible property) can act like property (Harris v. Balk, p. 145)

C. Not needed after International Shoe?
D. Now governed by minimum contacts (Shaffer, p. 147)

1. Partly a response to the fact to the inclusion of intangible property (Harris v. Balk)

2. Now complying with Pennoyer violates Due Process

3. All state-court jurisdiction must now also accord with International Shoe and have 
minimum contacts
4. Part of the problem was that Delaware didn’t have a statute indicating its interest in procuring jurisdiction

5. Should have brought it in AZ Federal Court under diversity or subject-matter

E. Making a case for seizure is really difficult (Connecticut v. Doehr, p. 234)
F. Survives in:

1. Property constitutes a contact/is related to the suit (drifts toward in rem)

2. Jurisdiction fails to pass the long-arm or has a hole in it and quasi-in-rem needed to 
plug the hole
G. Types of attachment:

1. Jurisdictional attachment – pretty much a holdover

2. Protective attachment – in case other party will run off; need to give a reason to do 
this (Doehr)
Process
Notice
A. Publication is insufficient when the parties can be discovered through reasonable diligence (Mullane, p. 183)

1. Publication is sufficient if you’re seizing tangible property because the owner 
would notice
2. Otherwise, a violation of Due Process

3. Person service is not necessary; registered mail is sufficient

4. If dispensing with personal service, need to substitute the thing most likely to get 
the notice done (McDonald v. Mabee, p. 189)

B. Appointed agents need to notify their principal of notice of service (Wuchter v. Pizzutti, p. 190)
1. Statute automatically appointing agent needs to say that the agent has to pass on 
notice or else it’s void

2. Facial/as applied dichotomy

C. State statutes allowing lower thresholds for notice are no good (Wuchter), (Tulsa Professional Collection v. Pope, p. 191)
1. If identity of affected parties can be reasonably ascertained, then they should be 
notified – mail is ok (Wucher, Tulsa)

2. Probate court’s involvement in settlement of the property constitutes state action 
adversely affecting property interests and violates Due Process (Tulsa)

D. Financial instruments are forms of property, so activities relating to them need notice before action (Goldberg v. Kelly – government can’t do it, p. 220), (Sniadach v. Family Finance Corp – private parties can’t do it, p. 229)
1. Hearing needs to precede termination in order to protect plaintiff’s private interest

2. Led to challenges to provisional remedies that were exceptions to right to a hearing 

3. Prejudgment attachment of wages also violates Due Process (Sniadach)

E. A hearing needs to be held before creditors can seize goods, but the goods can still be seized before final judgment (Fuentes v. Shevin, p. 221)

1. Otherwise, violates Due Process

2. Overturned in W.T.Grant
F. With judge’s approval, creditors can sequester goods (Mitchell v. W.T. Grant, p. 229)

1. Allowed here because LA requires judge’s approval, bond, and defendant can seek 
dissolution of the writ unless the creditor has proof

G. Wait! Pre-judgment seizure of bank account when a clerk is the one approving and it can be done without grounds is BAD (N. Georgia Finishing v. Di-Chem, p. 232)

1. GA law not as stringent as LA so it doesn’t satisfy Due Process

H. And attachment without a prior hearing or exceptional circumstances and a bond is a violation of Due Process (Connecticut v. Doehr, p. 234)
1. Risk of erroneous deprivation too great under Connecticut’s statutes

2. Now to get attachment:


a. Give a reason you think the other party’s going to run away


b. Get the other party there so it’s not an ex parte hearing


c. Have the hearing

Venue/Forum non conveniens
Venue change – moving a case within the system to where it’s most conveniently tried

Forum non conveniens – most convenient across sovereign lines → dismissal

Must raise objections quickly, during the answer

Venue
Attorney needs to find:

1. Where do we have jurisdiction over the defendant?

2. Where can I venue it?

Federal venue:

1. Diversity jurisdiction

2. Federal question jurisdiction

§1391 – Venue rules

(a) Federal diversity actions may be brought:

(1) where defendant resides

(2) where substantial part of the events occurred → often multiple venues can be used

(3) if no other options, wherever there’s personal jurisdiction over the defendant → cases where there’s no in personam jurisdiction or a statute of limitations has expired
(b) Federal questions may be brought:

(1) where defendants all reside

(2) where substantial part of the events occurred

(3) if no other options, judicial district where any defendant may be found

(c) Corporation resides anywhere it’s subject to personal jurisdiction
§1404(a), §1406 – judge can put case on wheels and move it to a better venue where it might have been brought (new venue must still satisfy venue and in personam)
§1404(a) – transfer this somewhere more convenient
- Other judge has to at least deal with it

- State law travels with the case → new venue uses old state law

§1406 – this isn’t the right place; transfer it to a place where it could have been brought or dismiss it 

- Use new venue’s state law

Court can transfer or dismiss → choice can have major impact on statute of limitations

Transfer – statute satisfied because already filed in time

Dismissal – refiling required and statute of limitations may have expired

A. A Federal case may be brought under wherever a “substantial part of the events” occurred (Bates, p. 337)
1. Rose under Federal question so §1391(b)(2) applies
2. As little as a debt collection notice can be considered a “substantial part”

3. Defendant’s lawyer made a mistake in saying there was no in personam jurisdiction 
in NY

B. Federal Courts need to respect the reach jurisdiction of the state in which they sit in deciding whether to transfer a case
C. In diversity cases, the law applicable in the original forum follows the transfer (Van Dusen v. Barrack, p. 346)

1. This includes the first forum’s statute of limitations (see Ferens v. John Deere)
D. Ability to transfer a case depends on whether it case “might have been brought” in that venue, not whether the defendants want it there (Hoffman v. Blaski, p. 341)

1. Limits §1404(a) because…
2. Waiving personal jurisdiction and venue can’t get it there

E. “Might have been brought” doesn’t consider the new venue’s statute of limitations (Ferens v. John Deere Co., p. 347)

1. §1404(a) transfer to PA allowed although the case couldn’t have been brought 
there because the statute of limitations had already run out

2. Bad dynamic for forum-shopping
F. Plaintiffs can also initiate a venue change (Ferens v. John Deere)
1. Burt thinks only defendants should be able to §1404(a) because plaintiffs were the 
ones choosing the forum
2. Allows forum shopping for law, then venue

G. Each state has its own choice-of-law rules which travel with a §1404(a) case (Piper Aircraft v. Reyno, p. 349)

1. New venue has to figure them out
Forum non conveniens

Happens on state court level because can’t transfer to another state (sovereignty issues)

Happens on federal level because can’t transfer to a foreign country
A. Courts don’t look favorably upon forum shopping when it imposes a heavy burden on the defendant (Piper Aircraft v. Reno, p. 349)

1. Plaintiffs split case between US and UK because US has more favorable product 
liability laws (court not impressed)
2. As a result, defendants in US can’t implead UK parties and have a hard time 
calling UK witnesses
3. Local interests in having localized controversies settled at home also a factor (here, 
home is Scotland)

B. Forum non conveniens determinations can be reversed only when there was an abuse of discretion (Piper)
Federal diversity jurisdiction
Federal courts require complete diversity

Article III, Section 2: Constitution allows for diversity jurisdiction
Read as requiring minimum diversity (State Farm v. Tashire, p. 646)
28 §1332: language mimics Art. III

Read as requiring complete diversity (Strawbridge v. Curtiss, p. 250)
Minimum diversity – at least one party differs from the opposing party


∏ (NY) v ∆ (NJ) and ∆ (NY)

Maximum (complete) diversity – no common citizenships anywhere
Rules for complete diversity:

1. Everyone has to be diverse from everyone else

2. Tested on date complaint is filed

3. Where are you a citizen?

a. Corporation (§1332(c)(1)): can have multiple citizenships

- Where incorporated

- Location of principal places of business (single manufacturing plant or, if multiple 
plants, corporate headquarters)

b. Unincorporated associations (including labor unions) – location of members

c. Class actions – defined by citizenship of named ∏s (Supreme Tribe of Ben-Hur)
d. Fiduciaries – citizenship of beneficiary

e. Average Joe – domicile (can be hard to define)

- Residence is only where you are physically

- Citizenship describes where you have rights

- Domicile is where you vote and get taxed

Jurisdiction in personam and quasi-in-rem (power over the parties) can be waived

Jurisdiction over subject matter is not waivable

Homestate defendants in state court can’t remove to federal court under diversity because it’s assumed there’s no prejudice against them (Merrell Dow v. Thompson, p. 281)
§1359 – provides against improper/collusive manufacture of diversity

Need minimum amount to bring Federal diversity case
§1332(a) – excess of $75,000

§1332(d)(2) – excess of $5 million
- But lawyers were taking nation-wide class actions and filing in plaintiff-friendly states and destroying complete diversity with named plaintiffs using Ben-Hur
→ Amendment to §1332: when the bulk of the plaintiffs are from out of state and over $5M, defendants can remove to Federal Court
§1367(a) – allows supplemental jurisdiction

§1367(b) – exceptions to (a) for when case is brought under §1332 (diversity):

- Defendants under Rules 14, 19, 20, or 24

- Plaintiffs under Rules 19 or 24

A. If there’s a single claim greater than the minimum amount, other parties can piggyback onto it (Exxon v. Allapattah, Supp. 447)

1. Overturns Zahn v. International Paper, p. 266, which said each member had to 
satisfy the minimum amount

2. As much about whether §1367’s plain meaning should be applied as anything else
- §1367(a) allows supplemental jurisdiction; §1367(b)’s exceptions don’t include 

this group of plaintiffs
3. Dissent (and Burt): Congress blew the draft and didn’t intend to overturn Zahn, just 
Finley, where the plaintiff added parties just to get into state court

Federal question jurisdiction
Not created by Article III
§1331 – Federal question if claim is “arising under the Constitution, laws, or treaties of the United States.”

- Filter, not conduit, for Article III

- Interpreted as only including plaintiff’s claim

Artful pleading – because the Federal party will try to beat the State guy into court so it can bring the case in federal court 

- Judge needs to take case apart to see if parties are where they should be – find the “well pleaded complaint” which only contains the essential elements (Mottley)
A. Face of complaint says whether the question arises under federal law (Osborn v. Bank of the United States, p. 271)

1. Dictum uses “arising under” language because Article III is not self-executing

2. Upheld to include cases where Federal Law will be important at some point in the 
case (Bank of the United States v. Bank of Georgia, p. 272)
B. Even if the defense will involve federal law, it’s what on the claim that matters (Louisville and Nashville R. Co. v. Mottley, p. 273)
1. Say claim has to rise under Constitution or statute – narrower construction

2. §1331 – “arising under” mechanical test looks at what law plaintiff invokes

3. The “well-pleaded” complaint must raise a controlling issue of federal law

C. Mixed or blended actions act as federal law (Smith v. Kansas City Title & Trust, p. 279)

1. When state law requires determination of Federal law to decide the case

2. Differing view in Moore v. Chesapeake & Ohio, p. 279 not currently followed
D. Defendant trying to act as plaintiff so federal law defense becomes offense isn’t allowed (Skelly Oil V. Phillips Petroleum, p. 276)

1. This is artful pleading

E. When there’s no private cause of action on a federal law, then federal jurisdiction does not exist (Merrell Dow)


1. Removing a mixed federal and state question is difficult


2. Need to look at Congress’ intent

3. Dissent: This should fall under federal question jurisdiction because the right to 
relief depends on the construction of federal law (Brennan view vs. Rehnquist)
F. A federal issue in a state law claim can lead to federal jurisdiction if it won’t mess with the federal/state balance (Grable v. Darue, Supp. 462)


1. Absence of a federal private right of action is evidence, not dispositive of whether 
there should be federal jurisdiction (says Merrell Dow doesn’t create a bright-line 
rule)


2. Gives lower courts a huge amount of discretion

G. Blended state and federal claims can be in state courts; nothing says that state courts can’t hear federal issues

1. Constitution only authorizes federal courts, so if that weren’t realized, state courts 
would have to have heard federal issues 


2. State courts are courts of general question jurisdiction
Osborn → Planters Bank → Louisville → Smith → Moore → MD → Grable
With Skelly hanging over cautioning against artful pleading

Supplemental jurisdiction
Includes:
Ancillary jurisdiction: adding parties

Pendent jurisdiction: adding claims

Pendent jurisdiction = “common nucleus of operative facts”, same parties, different subject matter jurisdictions 

Ancillary jurisdiction = same facts, different parties, different subject matter jurisdictions
§1367 – Allows but limits federal supplemental jurisdiction

(a) Wherever federal courts have original jurisdiction, they can also have supplemental other related claims that are part of the same case or controversy under Art. III

(b) If federal jurisdiction is founded only under §1332 (diversity), then can’t have supplemental jurisdiction over:

- defendants brought in under Rule 14, 19, 20, or 24;

- plaintiffs brought in under Rule 19 or 24
When it would break diversity

(c) When courts can decline supplemental

Rule 14 – Third parties

(a) Defendant can bring in third party

(b) Plaintiff can bring in third party against a counterclaim

Rule 19 – Parties that need to be joined for fairness 
Rule 20 – Parties that can be joined (permissive joinder)
Rule 24 – Intervention (of right or permissive)

A. Without pendent jurisdiction, federal courts wouldn’t be able to hear state claims

1. So they would be at a disadvantage to state courts, which can hear everything

B. Pendent jurisdiction exists when the relationship between the federal and state claims permits the conclusion that the entire action is just one case (UMW v. Gibbs, p. 291)


1. Parties are the same


2. Facts are the same (Aldinger – overturned in Finley)

3. If base claim satisfies federal jurisdiction, can pile more claims on top

C. The timing of when a federal case collapses depends on whether the state claim gets remanded (Gibbs)


1. If federal case collapses early, remand


2. If federal case collapses late, keep because time and effort have been expended

D. Adding a party could be ok if Congress says so (Aldinger, p. 296, Finley v. US, p. 299)

1. This is ancillary jurisdiction,  but the two cases couldn’t find enough Congressional 
intent to use it

2. Response - §1367 is meant to say when it’s not ok

E. Can’t use supplemental jurisdiction to erode diversity jurisdiction (Kroger, p. 297)

1. Plaintiff can’t sue third party defendant unless they’re diverse


2. §1367(b) is in response to codify that this would be bad
Choice of law
Horizontal choice of law (which state to use)

A. Once a court has established in personam jurisdiction, it can choose the law of any state that makes sense under its choice-of-law rules (Allstate v. Hague, handout)


1. Needs minimum contacts/state interest (Home Ins. Co. v. Dick; John Hancock v. 
Yates; Alaska Packers, handout)


2. The sum can be greater than its parts (Allstate)

B. A state may not be able to apply its own law to out-of-state plaintiffs in a class action (Phillips Petroleum v. Shutts, p. 699)

1. Only Supreme Court case to say so


2. Need minimum contacts for forum state to apply its own law

C. Threshold to get personal jurisdiction is lower than the threshold to get the choice 
of law
D. States have discretion to choose whatever statute of limitations they want (Sun Oil, handout)


1. Statute of limitations is a procedural matter for states 


2. BUT for federal cases, the statute of limitations is a substantive issue → state 
statute applies
E. State’s choice of law rules apply in federal diversity cases (Klaxon v. Stentor, p. 417)


1. Promotes uniformity and discourages forum shopping (at least between fed and 
state courts, not between different states)

F. States still apply their own procedural rules even if using another state’s substantive rules
Vertical choice of law
§1652 – Rules of Decision Act – state law should be regarded as rules of decision in civil actions in US courts (where applicable)

Tests for procedural law choice:
1. Outcome determinative


a. Yes → use state law


b. No → use fed law

2. Balancing test (Federal needs to keep its integrity)


a. Is the choice outcome determinative? Go to #1


b. If the choice is outcome affective



i. State law conflicts with the federal nature of the court → use fed law



ii. State law does not conflict with the federal nature of the court → use state law

3. Conflict of law (Federal wins)


a. Fed law written → use fed law unless

b. Fed law conflicts with a substantive right → state law


c. Fed law not written → go to #4

4. Twin aims of Erie

a. Will using fed law instead of state lead to forum shopping and unequal 
administration of the law?



i. Yes → state law



ii. No → fed law
A. Common law counts as law under the Rules of Decision Act, so federal courts have to follow state law in diversity cases (Erie v. Tompkins, p. 364)


1. Overrules Swift v. Tyson and its river of justice


2. Promotes uniformity and discourages forum shopping


3. Federalism argument: federal courts no longer usurp state action


4. Response to B&W Taxi v. B&Y Taxi’s forum manipulation
B. State’s choice of law rule applies (Klaxon v. Stentor, p. 417)


1. Promotes uniformity

C. Federal courts must apply the state statute of limitations in diversity cases (Guaranty Trust v. York)

D. Use an outcome-determinative test to see whether to use state or federal procedural law; if the choice determines the outcome, use state law (Guaranty Trust v. York)


1. Remedies are allowed to differ under federal and state law applications, but this 
looks at whether the choice of law would significantly determine the outcome

2. Still good law


3. Burt’s not a fan because it still allows forum shopping for remedies

E. Balance test to see how important the rule choice is to the federal court (Byrd v. Blue Ridge Electric, p. 379)


1. If the federal rule is important to the character of the federal court, then it should 
be chosen over the state rule for policy reasons

2. In this case, the 7th Amendment (right to trial by jury) is hanging over the federal 
court


3. Outcome-affective, not outcome-determinative, result allows federal court to make 
this subjective call on whether to use their own procedural laws

F. If a federal procedural rule is written, it should be used instead of the state law (Hanna v. Plumer, p. 385)


1. Federal Rules of Civil Procedure would be gutted otherwise in diversity cases


2. If the constitution and the Rules Enabling Act allows it, then it’s good


3. But check to make sure it doesn’t abridge a substantive right


4. Needs conflict of law to be applied (according to Walker)

G. 
Check that the purposes of Erie (no forum shopping and uniform administration of law) won’t be disturbed (Hanna v. Plumer)


1. If they will be, use state procedural law

H. We should actually be thinking about whether the choice of procedural law would affect pre-event behavior (Harlan’s concurring opinion in Hanna)


1. Burt really likes this


2. Too bad it makes you think too much and requires empirical knowledge we don’t 
have

I. The court can always backpedal by fussing with the scope of its reading (Walker v. Armco Steel, p. 395)


1. Here, Federal Rule isn’t as broad as one of the parties says it is


2. Rule 3 just is an internal time-keeping mechanism


3. So there’s no conflict, Hanna doesn’t apply; return to Erie → Federal court can’t 
allow a suit that the state court wouldn’t
J. But if there is a conflict, federal wins (Stewart v. Ricoh, p. 401)


1. Alabama law doesn’t enforce forum-selection clauses, but that conflicts with 
§1404(a) → Alabama loses to Federal Rule


2. There’s some sort of facial/as applied thing going on here


3. Marshall makes a sneaky move from an unwritten federal law (enforce contracts) 
to written rule (focus on 1404(a)) although 1404(a) has nothing to do with the actual 
issue of the case because it’s not in conflict with AL law


4. Judge needs to use all available information (other factors such as witness location 
and fairness) to decide when to transfer


5. Need to make sure that 



a. Federal Rule is broad enough



b. Federal Rule represents valid authority

K. And you can always create a hybrid (Gasperini v. Center for Humanities, p. 406)


1. Respect NY’s standards at the trial level, but give them federal standard review at 
the appellate


2. This tries to respect NY’s original intent of uniformity by having review at the 
appellate level but allows federal court to apply its federal standard for what shocks 
the conscience


3. Drags in both Hanna (look at twin Erie aims and do a modified outcome-
determinative test) and Byrd (7th Amendment controls allocation of authority to 
review verdicts, so federal integrity at question here)
Preclusion
Why? For economy and certainty
Stare decisis is not preclusion, it is about resource allocation and predictability

• Once a court is locked into its decision, only legislation can change it

• Gives court decision power
Principles:

1. You only have one shot to raise your claim (Claim preclusion)


a. If you raise only a piece of it, too bad

2. You only get one opportunity to litigate an issue (Issue preclusion)

3. You are guaranteed your day in court (Due Process clause)

Res judicata = claim preclusion

Collateral estoppel = issue preclusion
Claim = all of the things that emerge out of a relationship

• Can open a door for pendent jurisdiction because it’s so broad

• Can close a door for preclusion (because it’s so broad) 

Need:

1. Final judgment

2. On the merits

3. And on the same claims (arising from the same transaction)

4. With the same parties
Can be defined by:

1. Liability facts identical


a. Otherwise, you don’t know what you’re defending against and can get 
mousetrapped by claim preclusion from a $100 case you didn’t take seriously applied 
to a $1M case

2. Pure fact-based claim (broadest type)


a. Anything rising out of the relationship between the two parties


b. Could have a bunch of different liability facts


c. Can mousetrap plaintiffs because they don’t realize they’re retrying the same claim


d. Precipitates unneeded litigation because if you want to sue on one point, you end 
up suing for everything possible to head off future preclusion

3. Theory (narrowest)


a. Every legal theory is different (property vs. personal injury)


* We now use fact-based

Issue = each point that raises a factual and legal question kicks in when there was a decision made

Elements:

1. Issue is the same

2. Actual adjudication of issue (not just a guilty plea)

3. Necessarily decided – based on actual issues

 
a. General verdicts useless


b. For a specific verdict, jury has to answer yes and no questions; court may choose to 
do
it because they can foresee a preclusion later

Specific verdicts – factual dictum is not preclusive in most jurisdictions

Possible complications
1. Horizontal problem 


a. Do states preclude other states’ decisions?


Full Faith and Credit – yes


b. Do we respect other countries’ decisions?


Comity – we give the decisions respect, but not preclusive effect; look at how close 
their system is to ours

2. Vertical problem


a. Does preclusion work across state/federal lines?


Yes, defer to state’s fact finding and interpretation of the state law 

§1738 – Federal government has to give full faith and credit to state findings and 
preclusion policy (Allen v. McCurry, p. 1192)

b. Exception: habeas corpus

3. Judge/jury in civil cases


a. Does a judge-made finding preclude determination by jury?


b. If it’s all factfinding, no need for a jury (Parklane)
4. Administrative agency/court decision


a. When should an administrative hearing be locked in?


b. See University of Tennessee below

Mutuality = unless both parties are at mutual risk in first case, it’s not fair to let party who wasn’t at risk take advantage of the decision

Non-mutual collateral estoppel – new party can take advantage of decided-upon issue
Defensive non-mutual collateral estoppel  - new defendant can use it against a plaintiff who has previously lost on the issue (see Bernhard)
Offensive non-mutual collateral estoppel – new plaintiff can use against defendant who has previously lost on the issue 

→ Fence-sitting would be profitable if this were always allowed but parties that didn’t join first case and could have aren’t allowed to use this
A. Everyone gets their day in court (Vasu v. Kohlers, Inc., p. 1115)

1. No preclusion if the new party doesn’t want it

B. If a party doesn’t litigate all the issues for the claim in one suit, they can’t come back for more (Rush v. City of Maple Heights, p. 1115)


1. AKA claim splitting – not allowed

C. If you got precluded, you can’t jump into someone else’s claim to get around it (Federated Dept. Stores v. Moitie, p. 1124)

1. Better to stick around and appeal something than start the claim over in a different 
court which will use the preclusion

D. Need actual adjudication in order to get issue preclusion (Cromwell v. County of Sac, p. 1135)


1. If the case was dismissed for some other reason (plea bargain) then not precluded


2. If actual issue at hand was never adjudicated, then no preclusion even if the facts 
from the first are strikingly similar (but not identical because negotiated instruments 
are considered separate)

E. Definition of a claim can be pretty arbitrary (Cromwell v. County of Sac)
F. If trying to decide if something falls under the same claim, look at the set of facts for each action and see if the same evidence is being used to support both actions (Jones v. Morris Plan Bank of Portsmouth, p. 1126)


1. One example of where you need to bring all your claims in the first suit

G. Claim preclusion also applies to parties involuntarily brought to court (Mitchell v. Federal Intermediate, p. 1130)


1. BUT there’s a major in jurisdictional treatment of compulsory counterclaims (Rule 
13A)

H. General verdicts can’t be used for issue preclusion (Russell v. Place, p. 1140)


1. Because you don’t know whether the issue was adjudicated


2. Need to have the precise question raised and determined in the first suit

I. When first case was decided on alternative grounds, neither ground is preclusive

1. Because we don’t know which one was dictum and which one was necessary for 
the decision

J. It’s the judgment, not the verdict or the conclusion of fact, that constitutes estoppel (Rios v. Davis)

1. So if you’re dragged in through Rule 14, found guilty, and get off on a technicality, 
your guilt can’t be used in issue preclusion because you never had the chance to 
appeal your guilt


2. Findings of fact that don’t become part of the judgment aren’t conclusive

K. Administrative agency decisions are preclusive unless the Fed issue they’re addressing says otherwise (University of Tennessee v. Elliott, handout)

1. Because they can be appealed to the state court 


2. And wherever §1738 (federal courts must give state decisions full faith and credit) 
applies,


3. And §1983 doesn’t show that Congress wanted an exception to its preclusion laws, 


4. So, in the absence of a governing statute, create a federal common-law rule of 
preclusion


5. Problem: state appeals court would not have reviewed de novo, just checked to see 
that the agency acted rationally
L. Defensive non-mutual collateral estoppel is good when used as a shield to prevent liability circles (Bernhard v. Bank of America, p. 1163)

1. First finding against plaintiff, so the plaintiff goes after new defendant whose 
liability rises from the first defendant’s actions → new defendant should be able to 
issue preclude based on first case


2. But could encourage fence sitting

M. In fact, it’s a better solution than mutuality (Blonder-Tongue v. University of Illinois Foundation, p. 1167)


1. Mutuality leads to misallocation of resources if new defendants have to keep 
dragging up defenses on the same issues


2. Plaintiffs can abuse mutuality by dragging up new, small-guy defendants on issue 
plaintiff has lost repeatedly but is using to scare the little guy


3. Court indicates it likes non-mutual collateral estoppel for defense, not for offense

N. Fence sitters can’t use offensive non-mutual collateral estoppel (Parklane Hosiery v. Shore, p. 1169)


1. Look at whether plaintiff could have joined first case


2. Consider fairness to the defendant

O. But if you legitimately weren’t allowed in the first case, then can use it (Parklane Hosiery v. Shore)


1. First action was by SEC and private groups weren’t allowed to join in 

P. Collateral estoppel doesn’t violate right to trial by jury (Parklane Hosiery v. Shore)
Q. Can’t use offensive non-mutual collateral estoppel against the US government 

1. Because administrations change

R. There’s no mandatory intervention in US law; just can’t take advantage of non-mutual collateral estoppel (Martin v. Wilks, p. 1179)


1. Good, because we don’t want parties with adverse interests forced into litigation 
together


2. And means everyone still gets their day in court


3. Use joinder if it means that much to you

S. Federal courts must comply with state determinations of preclusion (Allen v. McCurry, p. 1192; Semtek v. Lockheed Martin, p. 1198)


1. Federal courts can’t be more preclusive than their state courts


2. Look at how state court treats statute of limitations preclusions (Semtek)

T. Class action defendant needs to make sure everyone is bound or he’s going to face future litigation (Phillips Petroleum v. Shutts)


1. Opt-out is the better system than opt-in because you’ll have a smaller burden 
because most people won’t bother replying


2. State has jurisdiction over the plaintiffs despite no minimum contacts (because 
they’re not burdened, Due Process clause requirement are less)

U. Class action judgments are supposed to bind individual class members, but sometimes they don’t (Cooper v. Federal Reserve Bank of Richmond, p. 729)


1. No classwide discrimination doesn’t mean there was no individual discrimination


2. So different question and facts than original case
The Rules and the Parties
Rule 2 – Ends the difference between law and equity

Rule 3 – Erie situation of whether state statute of limitations continues to run 

Marshall avoids the collision in Walker by reading narrowly: this Rule is for federal complaints; states do their own thing; also creates internal clocks

Rule 4 – Summons

4(c)(2) differs from some state rules: here, the order is serve, then file; some state are file, then serve

• Originally the result of trying to prevent sewer service and illegitimate service

4(e)(1) and (e)(2) limits reach of federal courts to that of the state courts in which they sit

(e)(2) service is upheld as a procedural rule (Hanna)

(k) adoption of state long-arm statutes; gives jurisdiction over

(k)(A) in personam

(k)(B) 100-mail bulge to get Rule 14 and Rule 19 defendants(!) – Erie problem

(k)(C) §1335 interpleader 
28 §1335 - Federal interpleader (when someone dumps property into the court and tells them to figure it out)

• Only general jurisdiction statute that has nationwide service – for banks and insurance policies

• Essentially an in rem proceeding

Rule 18 – Joinder of claims – to join as many claims as you want

Modern version of claim preclusion

→ Significant expansion of definition of claim

Claims need no test (for same transaction, etc.)
• Sits on top of common law, doesn’t replace it

• Designed to be as accommodating as possible

Possible limitations:

1. Parties “may” join in

Sometimes that may is a must because otherwise they’ll be precluded

2. Subject-matter jurisdiction – Rule 18 doesn’t give it to you; have to satisfy each of them individually → use pendent to deal with it

3. Amount – post Allapattah just need one claim over $75,000
4. Bounded by in personam jurisdiction for indispensable parties

5. Need to look at what claims need to be brought:
- 13(a) and 13(b) counterclaims

- 13(g) cross-claims

- 14 (3rd party defendants, indemnitor)

- 23 class actions

- §1335 interpleader – single piece of property and argument over who gets it 

* So ∏ has lots of discretion to create the suit they want (claims, location, time, forum)

A. Joinder of new claims is cool, so no severing of claims against original defendants (M.K. v. Tenet, p. 580)


1. Court ignores all the Rule 20 and 21 stuff swirling around
Rule 13 – Counterclaims and Cross-claims
Additional claims by the defendants

13(a) – Compulsory counterclaims

• Doesn’t give supplemental jurisdiction for fairness, but because it falls under the same transaction, it falls under pendent jurisdiction

• Two faces:

1. Door opening: for claim defendant could not have raised → supplemental jurisdiction, don’t have to worry about subject matter jurisdiction

2. Door closing: if you don’t bring a compulsory counterclaim → preclusion; can’t bring it again

13(b) – Permissive counterclaims

• Requires independent claim of jurisdiction because doesn’t fall under the same transaction
Difference between compulsory and permissive
(a) must have same transaction and occurrence

(b) doesn’t have same transaction and occurrence → independent jurisdiction

13(g) – Cross-claim
• Not compulsory (so as to not divide defendants)

• So not issue preclusive, because otherwise it would make it de facto compulsory
Transaction and occurrence has a broad meaning to include things, narrow one to preclude

• Group of liability facts – easy, and if 13(a) involved door closing, would work well

OR (it has grown into this)

• Broad construction – out of consideration for door opening

A. Same question of fact for two closely related transactions and occurrences can mean compulsory counterclaims (US v. Heyward-Robinson, p. 584)


1. Because the two transactions were so entwined, and the question of the fact was the 
same for both, then the counterclaims were compulsory


2. Plaintiff was probably reluctant to bring in second claim because it wasn’t 
necessarily the “common nucleus” of facts (Gibbs)


3. If defendant hadn’t counterclaimed for both, there’s an argument that the second 
wouldn’t be precluded

B. Sometimes a broad reading of transaction can make things a little out of control (LASA, p. 593)


1. Plaintiff uses Rule 18 to bring in four defendants in case main one goes bankrupt


2. All those defendants go nuts with Rule 13 cross and counter claims

3. This is the outer limits


4. Court justifies itself by invoking Rule 42 – maybe wanted 13 first so there’s no 
jurisdictional issues to get everything in before breaking it up
Rule 42
(a) Consolidation of trials

(b) Separation of trials

Rule 20 – Permissive joinder of parties
• For same transaction and occurrence and common question of law or fact
• Allows plaintiffs to sue together

• Allows plaintiff to sue multiple defendants

• A may, not a must, because plaintiff is master of his claim

• Not allowed to join someone as defendant when it would break diversity (§1367(b))

A. 20(a)’s purpose is to get everything together at once (M.K. v. Tenet, p. 606)


1. As long as the questions are the same
B. Can consolidate for fairness as long as the liability in the alternative rises from a common transaction (Tanbro v. Beaunit, p. 608)


1. Sort of like Bernhard – prevents someone innocent from getting stuck with the bill 
by bringing everyone together


2. Court treats New York’s joinder and consolidation like they’re the same thing
Rule 14 – Impleader (Third party defendant)
• To prevent chain of lawsuits and potentially inconsistent adjudication; folds them together

• Not as important now that tort theory has relaxed who can be brought in as a named defendant (and it becomes a 13(g) issue)

• No jurisdiction needed because there’s supplemental jurisdiction
• Used when plaintiff doesn’t want to break diversity (Rule 14 defendant isn’t included in the calculation)

• Under federal question jurisdiction, plaintiff can assert a claim against the Rule 14 TPD related to the litigation but can’t make an independent claim 
• Under diversity jurisdiction, plaintiff can’t make any claim against the TPD when it would break diversity (§1367(b))
• In a diversity action, plaintiff can’t use supplemental jurisdiction to make 

• No one knows whether plaintiff can make a compulsory counterclaim against a non-diverse TPD’s counterclaim – circuits are in chaos over that one

• No funny business allowed by leaving out a defendant just to get diversity, then asserting a claim against him when brought in as a TPD (Kroger)

• Defendant can tack on unrelated claims against TPD once he’s in (Rule 18a)

• Still need personal jurisdiction over the TPD
A. Bring in the Rule 14 defendant to promote efficiency, fairness (Jeub v. B/G Foods, p. 626)

Rule 22 – Interpleader
• Need to have a finite sum to fight over
• Comes out of the indispensable party needed when paying out to two parties and don’t know which one should get the money

• Forces two parties into a single proceeding to fight over the asset

• Binding on all claimants who receive notice → preclusion

• Basically an in rem proceeding

• Only form of compulsory intervention
• Two forms under diversity:

1. Statutory – 28 §1335

2. Rule – Rule 22

A. Use it or you may end up paying twice! (New York Life Ins. Co. v. Dunlevey, p. 639)

B. Judge can enjoin litigation elsewhere while interpleading proceeds (Pan-American Fire v. Revere, p. 642)

C. But can’t use interpleader to enjoin beyond the confines of the fund (State Farm v. Tashire, p. 646)
D. For statutory interpleader, only need minimum diversity (State Farm v. Tashire, p. 646)
28 §1335 - Federal interpleader (when someone dumps property into the court and tells them to figure it out)

• Only general jurisdiction statute that has nationwide service – for banks and insurance policies

• Essentially an in rem proceeding

Difference between Rule 22 and Statute 28 §1335
• Rule 22 needs in personam jurisdiction

• Rule 22 requires maximum diversity

• Amount required to bring Rule 22 into federal court: more than 75,000

• §1335 is a general jurisdiction statute; nationwide service of process, no minimum contacts

• §1335 requires only minimum diversity (if everyone’s from the same state, use 22)

• Amount required for fed court is $500

• §1335 is closer to in rem because the stakeholder has no role; Rule 22’s shareholder could be considered a separate claimant

• §1335 has no venue provisions; venue is wherever the property is

• Rule 22 has venue provisions
Rule 19 – Joinder for people needed
All about the people you must join
Necessary party = you must join them if you can

• If you can’t join them because there’s no in personam jurisdiction, or it would break diversity, it won’t stop the proceedings

Indispensable party = proceedings can’t go forward without them

• Boon for the defendant

• Usually, a fixed fund of money or assets where people inside the lawsuit claim it and people on the outside lose or (Shields) fixed amount of debt that inside people would have to pay and outside people wouldn’t

Think about effects on inside, outside defendants, plaintiff, and the public

1. Look at inside person’s interest first – see what cases they will be open to if other party is not precluded by inclusion in the present case

2. Then look at the outside person (who would not be precluded) – usually discussed in terms of scarce item being allocated without him

3. Interest of the plaintiff – thin interest at the trial level because they’re in charge of everything – plaintiff’s interest in having a certain venue not be trumped by the presence of an indispensable party


BUT here the indispensable party was brought up later after ∏ had already won 
→ ∏’s strong interest in defending his victory

4. Efficiency – public’s interest – usually thrown in when the court needs something else to cite

Compulsory intervention is no good (Martin v. Wilks) (only exceptions – interpleader and certain Title VII suits)
A. If indispensable parties aren’t present, case is no good (Shields v. Barrow, p. 615)


1. If absent party would destroy diversity and is indispensable, whole thing has to 
dismissed


2. Court exercises its discretion in the case of the necessary defendant


3. Establishes the necessary/indispensable distinction depending on their substantive 
rights

B. Can create a legal fiction to deal with the indispensable party problem (Bank of California v. Superior Court, p. 612)


1. Say that legatees are “trustees” of their parts of the will and can only get their 
money by going after them in the courtroom


2. Other alternative would be to push the long-arm statute as far as possible (Mullane)

C. Need to look at outside party’s interest vs. insider parties’ interests (Provident Tradesmens Bank v. Patterson, p. 616)

1. Check out to see whether outside person (who would not be precluded) would lose 
out on the scarce item being allocated without him

D. Modern judges hate dismissing under Rule 19 and will be aggressive in formulating ways around it (Provident Tradesmens Bank v. Patterson, p. 616)


1. Such as saying that the indispensable party issue wasn’t raised until the appeal
Rule 24 – Intervention 

Flip side of Rule 19

24(a)’s last clause: “unless the applicant’s interest is adequately represented by existing parties” → battleground over 24(a) is whether existing parties will do that

• Fact-specific decision

• Important concept for Rule 23

• No preclusion because of the virtual representation

• If you intervene, preclusion applies and you may get hit with attorney’s fees

• If you would break diversity, you can’t come in

• No supplemental jurisdiction here

Differences and similarities between 19 and 24
• 19(a) – Indispensable parties, necessary parties distinction

• 24(a) – If you’re the outside party in a 19(a) analysis, then you have an absolute right to intervene in the case

• So if the parties don’t join someone under Rule 19, that outside party can arm himself by coming in under 24

• 19 is a door closer → develops narrowly

• 24 is a door opener → broader definition

• 24(a) is appealable (parallels 19(a))

• 24(b) – permissive intervention – is within the discretion of the trial judge and is not appealable (parallels Rule 20)

• Stare decisis is not enough for 19(a) but good for 24(a)
• If 24(a) is denied, may get in under 19(a) because the judge now knows that you’re an important party

A. If you have an interest in the litigation that no one is adequately representing, you can intervene (Smuck v. Hobson, p. 652)
Rule 23 – Class Actions
• Artificial way of moving walls of the case out to include more 

• Fiction that representative ∏ can represent all these people (kinda like politics)

- If plaintiff wins, they get a free ride and share in the success

- If plaintiff loses, free ride but precluded

23(b)(1) and (b)(3) are situations where needed to stop preclusion from causing problems

23(a) prerequisites for a class action

(a)(1) “numerous” usually 30 or more

(a)(2) preclusion – common Qs of law and fact test

(a)(3) fairness – typicality – look at preclusion roots to test commonality

(a)(4) adequacy – if everyone relies on this person for their rights 


Need money to bankroll it properly, experienced counsel

23(b) – which kind of class action?

(b)(1)  Law professor’s action

(A) Rule 19 Inside party/Interpleader – ex of 3 farmers and a city fighting each other over water rights

• Because preclusion → inconsistent adjudications → indispensable party or class ation

(b)(1) No notice and no opportunity to opt out

Is this constitutional?

(B) Rule 19 outside party

• (b)(1) can be for money or equitable relief; rarely used except to get around (b)(3); have to link to unfairness

(b)(2) Civil rights class

• No notice, no opt-out (because no money at stake); hard and expensive to give notice and it’s time-consuming

• Can’t get money, just enforce rights

Problem with (b)(2): if you win, you’re claim precluded from damages

(b)(3) was the catch-all

Now the home of mass tort

• Notice and opt-out required
• Commonality must predominate
- May get around this by asking for a liability class and then deciding damages separately and individually

- Restitution: soft discretional decision by judge

(b)(1) is fast and cheap and can get damages but needs a Rule 19 story

(b)(3) is long and expensive

(c)(2) - Notice 
Notice is a may for (b)(1) and (b)(2)

Notice is a must for (b)(3)
A. Adequate representation is needed; named plaintiffs must mirror class members (Amchem v. Windsor, p. 708)


1. Counsel needs to be capable of adequately representing the other group, or separate 
counsel is necessary

B. That includes people who didn’t want in on the deal (Hansberry v. Lee, p. 691)

1. Check to see whether all those bound by the class action would constitute a single 
class


2. Built-in conflicts aren’t cool

C. Can always subdivide class to make it manageable (Ortiz v. Fibreboard, p. 721)
D. Beware of settlements that exclude 1/3 of the class (Ortiz v. Fibreboard, p. 721)


1. Need to make sure the settlement is fair to those inside and outside


2. Built-in conflicts make this a tough one

E. Class actions are supposed to subsume individual claims, but sometimes they don’t (Cooper v. Federal Reserve Bank of Richmond, p. 729)


1. Sometimes the classwide decision doesn’t apply to the individual if the common 
questions of law or fact don’t match the individual’s
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